Introduction
Efforts to promote convergence among the world's competition policy systems often urge the adoption of what we call "best practices." This is an unmistakably valuable endeavor. The experimentation inherent in the decentralization of competition policy authority across jurisdictions supplies a useful means to test different substantive commands, analytical techniques, and procedures. When experience in one jurisdiction illuminates superior approaches, such methods ought to become focal points for possible emulation by others. Without a conscious process to identify and adopt superior ideas, decentralization will not fulfill its promise as source of useful policy innovation.
1
Today I want to propose another way to describe the identification and pursuit of superior competition policy norms.
2 Rather than promoting "best" practices, it might be more accurate and informative to say we are seeking "better" practices. As Timothy Muris, Chairman of the U.S.
Federal Trade Commission, observed in his presentation to this Seoul Competition Forum, the development of competition policy in any jurisdiction is a work in progress. To speak of "best" practices may suggest the existence of fixed objectives that, once attained, mark the end of the task.
Envisioning problems of substance or process as having well-defined, immutable solutions may neglect the imperfect state of our knowledge and obscure how competition authorities must work continuously to adapt to a fluid environment that features industrial dynamism, new transactional phenomena, and continuing change in collateral institutions vital to the implementation of competition policy.
Toward Better Institutions: Means
Perceiving our role as competition agency officials to be the pursuit of better practices can focus attention on the need for continuing improvement in our competition policy institutions. Such improvement demands a deliberate commitment to measures that help address the three questions that Chairman Muris has urged our agencies to ask routinely: Do we have the right statutes? Have we created the best means for implementation? Do our policies achieve good results? Let me propose several steps that each of our jurisdictions can take to answer these challenges.
Periodic Comprehensive Reviews. Every jurisdiction at regular intervals should undertake a basic evaluation of the effectiveness of its competition policy institutions. Key focal points for such inquiry ought to include the scope of coverage of the competition policy system, the adequacy of existing substantive rules and remedies, the type and consequences of public enforcement, the role of private rights of action, and the design and administration of public enforcement bodies.
Such an assessment ought to involve participation of government officials, private parties, consumer groups, and academics. Given the continuing changes that confront competition agencies, I suggest that no system should undertake this comprehensive assessment less than once per decade. More frequent reviews, perhaps after every five years of operation, might be appropriate for systems in the earliest stages of development.
Ex Post Evaluation. Each competition authority routinely should evaluate its past policy
interventions and the quality of its administrative processes. 3 In every budget cycle, each authority should allocate some resources to the ex post study of law enforcement and advocacy outcomes.
Beyond studying what it has achieved, a competition authority should choose selected elements of its enforcement process and methodology for assessment. Rather than treating ex post evaluation as a purely optional, luxury component of policy making, we must regard the analysis of past outcomes and practices as a natural and necessary element of responsible public administration.
Even if definitive measurements are unattainable, there is considerable room for progress in determining whether actual experience bears out the assumptions that guide our acts. Recognition of Policymaking Interdependencies. Efforts to formulate effective competition policy increasingly will require competition agencies to study more closely how other government institutions affect the competitive process. Many of our jurisdictions resemble a policymaking archipelago in which various government bodies other than the competition agency deeply influence the state of competition. 6 Too often each policy island in the archipelago acts in relative isolation, with a terribly incomplete awareness of how its behavior affects the entire archipelago. It is ever more apparent that competition agencies must use non-litigation policy instruments to build the intellectual and policy infrastructure that connects the islands and engenders a government-wide ethic that promotes competition. To build this infrastructure requires competition authorities to make efforts to identify and understand the relevant interdependencies and to build relationships with other public instrumentalities. On the scorecard by which we measure competition agencies, we should count the suppression of harmful public intervention just as heavily as the prosecution
